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Lauren E.H DiFrancesco (14205) 
lauren.difrancesco@stoel.com 
STOEL RIVES LLP 
201 S. Main Street, Suite 1100 
Salt Lake City, UT  84111 
Telephone: (801) 328-3131 

Attorneys for Petitioners 

IN THE FIFTH JUDICIAL DISTRICT COURT IN AND FOR 
WASHINGTON COUNTY, STATE OF UTAH 

Pursuant to Utah Code § 78B-11-123, Petitioners hereby submit this Petition for Order 

Confirming Arbitration Award (“Petition”). 

PARTIES, JURISDICTION & VENUE 

1. Petitioner Falcon Ridge Ranch, Inc. is a Utah corporation.

2. Petitioner Red Rock Canyon School, L.L.C. is a Utah limited liability company.

3. Petitioner Lava Heights Academy, Inc. is a Utah corporation.
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Mount Pleasant Academy, LLC; Red Rock 
Canyon School Non-Profit Organization; Falcon 
Ridge Ranch Non-Profit Organization; Red Rock 
Canyon Charitable Remainder Trust Dated 
August 15, 2016; Frank Habibian; Frank 
Habibian Dynasty Trust Dated August 9, 2016,  

Petitioners, 

v. 

Sequel Youth Services of Red Rock Canyon, 
LLC; Sequel Youth Services of Falcon Ridge 
Ranch, LLC; Sequel Youth Services of Lava 
Heights, LLC; Sequel Youth Services of Mount 
Pleasant, LLC; Care Youth Corporation, 

Respondents. 
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4. Petitioner Mount Pleasant Academy, LLC is a is a Utah limited liability company.  

5. Petitioner Red Rock Canyon School Non-Profit Organization is a Utah non-profit 

corporation.  

6. Petitioner Falcon Ridge Ranch Non-Profit Organization is a Utah non-profit corporation.  

7. Petitioner Red Rock Canyon Charitable Remainder Trust Dated August 15, 2016 is a 

trust organized under the laws of Utah.  

8. Petitioner Frank Habibian is an individual residing in St. George, Utah.  

9. Petitioner Frank Habibian Dynasty Trust Dated August 9, 2016 is a trust organized under 

the laws of Utah.  

10. Respondent Sequel Youth Services of Red Rock Canyon, LLC is a Utah limited liability 

company.  

11. Respondent Sequel Youth Services of Falcon Ridge Ranch, LLC is a Utah limited 

liability company with a place of business in Washington County, Utah. 

12. Respondent Sequel Youth Services of Lava Heights, LLC is a Utah limited liability 

company with a place of business in Washington County, Utah. 

13. Respondent Sequel Youth Services of Mount Pleasant, LLC is a Utah limited liability 

company. 

14. Respondent Care Youth Corporation is a Utah non-profit corporation with its principal  

place of business in Washington County, Utah.  

15. Jurisdiction is proper in this Court pursuant to Utah Code §§ 78A-5-102 and 78B-11-127. 

16. Venue is proper in this Court pursuant to Utah Code sections §§ 78B-11-128 and 78B-3-

304, -307. 
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FACTUAL BACKGROUND 

I. The Agreement to Arbitrate 

17. Petitioners and Respondents entered into an Asset Purchase Agreement dated August 16, 

2016 (“APA”), a copy of which is attached to this Petition as Exhibit A.  

18. Pursuant to the APA entered into between Petitioners and Respondents, the parties agreed 

to resolve “[a]ny controversy or claim arising out of or relating to this Agreement, . . . any 

indemnity claims, or the transactions contemplated thereby . . . by binding arbitration . . . .” APA 

§ 7.7, 7.7(a).  

19. The parties further agreed that any arbitration pursuant to the APA would be 

“administrated by the American Arbitration Association” and that Utah law would be “the 

governing law for the arbitration . . . without reference to its conflict of laws provisions.” APA 

§ 7.7(b).  

20. The APA further provides that the arbitrator “shall make a good faith effort to apply 

substantive applicable law, but an arbitration decision shall not be subject to review because of 

errors of law.” APA § 7.7(d).  

21. The APA states the arbitrator “shall have power and authority to award any remedy or 

judgment that could be awarded by a court of law in the State of Utah” and that the “award 

rendered by the arbitration shall be final and binding upon the parties, and judgment upon the 

award may be entered in any court of competent jurisdiction in the United States.” APA § 7.7(f). 

22. The APA also entitles the prevailing party—in addition to all other remedies they may be 

entitled—to the costs and expenses incurred in conducting the arbitration or proceeding, 
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“including reasonable attorneys’ fees and expenses, and arbitration fees, even if not recoverable 

by law.” APA § 7.7(e).  

II. The Claims and Counterclaims Asserted by the Parties 

23. On October 4, 2017, Respondents filed a Demand for Arbitration with the American 

Arbitration Association (“AAA”), seeking indemnification in the amount of $2,674,122.29, plus 

attorneys’ fees, interest, and arbitration costs.  

24. Petitioners responded to Respondents’ Arbitration Demand by denying all claims and 

asserting counterclaims against Respondents, alleging claims for breach of contract, breach of 

the covenant of good faith and fair dealing, and declaratory judgment.  

25. In February 2018, Petitioners and Respondents amended their claims and counterclaims, 

respectively. For their part, Respondents added two fraud claims, seeking an additional 

$1,479,500 in damages. Petitioners’ amendment modified their existing counterclaims.  

26. In March 2019, Respondents again amended their claims, this time to add an additional 

indemnification claim arising out an alleged breach of contract.  That claim sought to recover the 

same $1,479,500 Respondents sought through their fraud claims.  

III. The Selection of the Arbitrator 

27. The APA requires any arbitration brought under its provisions to be “conducted by one 

arbitrator agreed to by the parties” and that such “arbitrator shall have no less than fifteen years 

of experience practicing as a lawyer in the area of mergers & acquisitions or similar complex 

transactions.” APA § 7.7(b). 

28. With the assistance of the AAA and consistent with the APA, the parties jointly selected 

Melissa Hubbard to conduct the arbitration.  
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IV. Final Hearing and Award 

29. An evidentiary hearing was held before Melissa Hubbard during the week of November 

4-8, 2019 (the “Hearing”).  

30. William Brown, Sean Moore, and Thomas Story of the Brown Winick law firm appeared 

at the Hearing on behalf of Respondents.  

31. Cameron Sabin and Lauren DiFrancesco of Stoel Rives LLP appeared at the Hearing on 

behalf of Petitioners.  

32. During the Hearing, the arbitrator heard live testimony from the following witnesses: 

Ryan Santi, Sybil Potts, Steve Gilbert, John Stupak, Laurence Freedman, Jeffrey Rinard, John 

Ripley, Mandy Moses, Jacque Gabler, Frank Habibian, Gerard Habibian, Brian Pace, Sherman 

Habibian, Radaun Gleave, Susanne Young, Becky Brown, Michael Jones, and Richard Hoffman.  

33. The parties also provided evidence via documentary exhibits presented at the Hearing. 

Following the Hearing, the parties stipulated to the exhibits that were admitted into evidence for 

consideration by the arbitrator.  

34. Following the Hearing, the parties submitted two post-Hearing briefs each—an initial 

brief and a response brief.  

35. On March 2, 2020, and after considering the case law cited by the parties, witness 

testimony, the documentary evidence, and the Parties’ oral and written arguments, the Arbitrator 

issued an Interim Award that made determinations, on the merits, of Respondents’ claims and 

Petitioners’ counterclaims. The Arbitrator denied Respondents’ claims in their entirety and 

granted Petitioners’ counterclaims. Specifically (and among other things), the Arbitrator found 

that, but for Respondents’ misconduct, the EBITDA of the CARE Schools during the Contingent 
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Period would have exceeded the Contingent Payment threshold set forth in the APA by at least 

$566,990, and therefore Respondents are entitled to receive a Contingent Payment under the 

APA in the amount of at least $3,118,445. The Arbitrator further determined that Petitioners 

were the prevailing party in the arbitration. A true and correct copy of the Interim Award is 

attached as Exhibit B.  

36. Consistent with Petitioners’ status as prevailing party, the arbitrator further awarded 

Petitioners their reasonable costs and fees, including attorneys’ fees and compensation of the 

Arbitrator, and directed Respondents to submit a verified affidavit in support of their claim for 

fees, costs and other expenses incurred in the arbitration, and provided Respondents an 

opportunity to respond to the same. The arbitrator indicated she would include the award of 

reasonable fees and costs in a Final Award.   

37. On May 1, 2020, the Arbitrator issued a Final Award incorporating all of the language of 

the Interim Award and awarding Petitioners $1,300,000 in attorneys’ fees and costs, plus post-

interest which “shall begin to accrue on any unpaid amounts as of May 29, 2020 at a cumulative 

rate of 8% per annum.”  A true and correct copy of the Final Award is attached as Exhibit C.   

38. Respondents have not moved under Utah Code §§ 78B-11-121, -124, or -125 to change, 

modify, or vacate either the Interim or Final Awards. 

ARGUMENT 

The Utah Uniform Arbitration Act (the “Act”) establishes the method for confirming an 

arbitration award and reducing it to an enforceable judgment. Utah Code § 78B-11-123 provides 

that, after “a party to an arbitration proceeding receives notice of an award in a matter not 

pending before the court, the party may petition the court for an order confirming the award.” 
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After the petition is filed, the “court shall issue a confirming order unless the award is modified 

or corrected pursuant to Utah Code § 78B-11-121 or § 78B-11-125 or is vacated pursuant to 

Utah Code § 78B-11-124.” Personal service of this Petition and supporting materials will be 

effected upon Respondents in the manner required for service of an original complaint in a civil 

action.  Utah Code § 78B-11-106(2). 

Wherefore, Petitioners request that the Court enter an Order Confirming the Interim 

Award of Arbitration and the Final Award of Arbitration and enter judgment against 

Respondents consistent with the Interim Award and Final Award.  

REQUESTED RELIEF 

Petitioners seek a Court order:  

A.  Confirming the arbitration Interim Award dismissing Respondents’ claims in their 

entirety, granting Petitioners’ claims, and finding Petitioners to be the prevailing 

parties;  

B. Confirming the arbitration Final Award dismissing Respondents’ claims in their 

entirety, granting Petitioners’ claims, finding Petitioners to be the prevailing parties, 

and granting Petitioners $1,300,000 in attorney fees and costs with interest to “begin 

to accrue on any unpaid amounts as of May 29, 2020 at a cumulative rate of 8% per 

annum.”  

C. Pre- and Post-Judgment Interest on any judgment;  

  



8 
106373937.1 0058852-00004  

D. Attorneys’ fees and costs in confirming the award; and,  

E. Any such other relief as the court determines is appropriate.  

DATED: May 11, 2020 

STOEL RIVES LLP 

 
/s/ Lauren DiFrancesco  
Cameron L. Sabin 
Lauren E.H. DiFrancesco 

Attorneys for Petitioners  

 
 



Exhibit A 



JOINT EX. 1



JOINT EX. 1



JOINT EX. 1



JOINT EX. 1



JOINT EX. 1



JOINT EX. 1



JOINT EX. 1



JOINT EX. 1



JOINT EX. 1



JOINT EX. 1



JOINT EX. 1



JOINT EX. 1



JOINT EX. 1



JOINT EX. 1



JOINT EX. 1



JOINT EX. 1



JOINT EX. 1



JOINT EX. 1



JOINT EX. 1



JOINT EX. 1



JOINT EX. 1



JOINT EX. 1



JOINT EX. 1



JOINT EX. 1



JOINT EX. 1



JOINT EX. 1



JOINT EX. 1



JOINT EX. 1



JOINT EX. 1



JOINT EX. 1



JOINT EX. 1



JOINT EX. 1



JOINT EX. 1



JOINT EX. 1



JOINT EX. 1



JOINT EX. 1



JOINT EX. 1



JOINT EX. 1



JOINT EX. 1



JOINT EX. 1



JOINT EX. 1



JOINT EX. 1



JOINT EX. 1



JOINT EX. 1



JOINT EX. 1



JOINT EX. 1



JOINT EX. 1



JOINT EX. 1



JOINT EX. 1



JOINT EX. 1



JOINT EX. 1



JOINT EX. 1



JOINT EX. 1



JOINT EX. 1



JOINT EX. 1



Exhibit B 

























Exhibit C 



{JK01276116.1 }1

AMERICAN ARBITRATION ASSOCIATION
Commercial Arbitration Tribunal

In the Matter of the Arbitration between 

Case Number: 01-17-0005-9666

Sequel Youth Services of Red Rock Canyon, LLC
Sequel Youth Services of Falcon Ridge Ranch, LLC
Sequel Youth Services of Lava Heights, LLC
Sequel Youth Services of Mount Pleasant, LLC
Care Youth Corporation  

(collectively referred to herein as the “Claimants”)

-vs- 

Falcon Ridge Ranch, Inc. 
Red Rock Canyon School, LLC
Lava Heights Academy, Inc.  
Mount Pleasant Academy, LLC  
Red Rock Canyon School Non-Profit Organization
Falcon Ridge Ranch Non-Profit Organization
Red Rock Canyon Charitable Remainder Trust dated 
August 15, 2016, Frank Habibian   
Frank Habibian Dynasty Trust dated August 9, 2016 

(collectively referred to herein as the “Respondents”)

FINAL AWARD OF ARBITRATOR

I, THE UNDERSIGNED ARBITRATOR, having been designated in accordance with the arbitration 
agreement contained in Section 7.7 of the Asset Purchase Agreement (the “APA”) entered into among 
the above-named parties, dated August 16, 2016, and having been duly sworn, and having duly heard 
the proofs and allegations of the Claimants and the Respondents (sometimes collectively referred to 
herein as the “Parties”), hereby AWARD as follows:

Background

On October 4, 2017, Claimants filed a Demand for Arbitration with the American Arbitration Association (
“AAA”).  In the Demand, Claimants incorporated a Notice of Indemnity Claim, dated August 16, 2017 (the 
“Notice”).  The Notice identified three Sections of the APA which Claimants alleged gave rise to their 
rights to be indemnified by the Respondents under the APA: (1) Section 7.2(a)(i) by virtue of an alleged 
breach by Respondents of a representation or warranty; (2) Section 7.2(a)(iii) by virtue of alleged 
breaches by Respondents relating to an “Excluded Liability,” and (3) Section 7.2 (a)(ix) by virtue of 
alleged breaches by Respondents prior to Closing in connection with the Claimants’ assumption or use 
of “Sellers’ Governmental Authorizations or Contracts.” 

All capitalized terms used herein are defined in the APA, unless otherwise defined herein.  
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1 This amount represents Claimants’ calculation of $1,720,347 of payments received from the Nevada 
Medicaid program for students who were referred to the CARE Schools by organizations that then 
received referral fees after the students were admitted to the CARE Schools, multiplied by 1.5 as an 
agreed-upon “penalty” for the alleged violations of certain laws.  

2 The Arbitrator has dispensed with the use of the terms: “Respondents/Counterclaimants” and 
“Claimants/Counterclaim Respondents” for ease of reading this Award.

Claimants sought indemnification from Respondents based on a settlement payment Claimants made to 
the United States federal government and the State of Nevada (the “United States and the State of 
Nevada”), in the total amount of $2,580,520.50,1 plus $93,601.79 of attorneys’ fees and expenses 
incurred in connection with such settlement (the “$2,674,122.29 Indemnification Claim”), pursuant to a 
Settlement Agreement entered into in June, 2017 (the “Settlement Agreement”). 

On November 3, 2017, Respondents filed an Answer and a Counterclaim alleging various defenses and 
asserting a counterclaim alleging that certain provisions of the APA were breached relating to a 
“Contingent Payment” that Respondents expected to receive from Claimants following a one-year 
“Calculation Period” after the date of the APA. Claimants answered Respondents’ counterclaim on 
November 13, 2017.2

Respondents amended their counterclaim on February 28, 2018 alleging in more detail various breaches 
of the APA, and noncompliance with the underlying covenants of good faith and fair dealing, and 
requested a declaratory judgment from the Arbitrator relating to the disputes between the Parties.  

Claimants also amended their claims on February 28, 2018 to include tort claims for fraudulent 
concealment and fraudulent non-disclosure by Respondents, and alleged damages therefrom in the 
amount of $1,479,500, representing an “artificial increase to Sellers’ pre-sale EBITDA” in the amount of 
approximately $269,000, which when multiplied by 5.5 equals $1,479,500.  

On March 26, 2019, Claimants filed a Second Amended Claim requesting indemnification in the amount 
of no less than $1,479,500 based on additional “Losses” due to alleged breaches of representations and 
warranties in the APA which allegedly caused Claimants to overpay for “Sellers’ Business,” in addition to 
their $2,674,121.29 Indemnification Claim set forth in Claimants’ initial Demand for Arbitration.  
Respondents opposed this amendment due to the fact that the November 20, 2017 Scheduling Order in 
this matter set a February 28, 2018 deadline for amending claims.  However, in light of Claimants’ 
representation that no new facts were involved in the Second Amended Claim, the Arbitrator allowed the 
amendment to be filed, but the hearing dates, which had been set for July 22-26, 2019, were reset for 
the November dates listed below in order to allow Respondents to prepare their defenses and witnesses 
relating to the Second Amended Claim.   

On August 5, 2019, various Motions for Partial Summary Judgment were filed by the Parties. 
Respondents’ requested that Claimants’ fraud claims be dismissed with prejudice as a matter of Utah law, 
and also requested the dismissal of Claimants’ initial claims for indemnification relating to the Settlement 
Agreement. Claimants’ Motion requested a judgment in favor of Claimants relating to their first claim for 
indemnification based on the Settlement Agreement, as well as indemnification for alleged overpayments 
described in Claimants’ Second Amended Claim.  Claimants also requested dismissal of Respondents’ 
claim for a Contingent Payment and Respondents’ request for damages for alleged breaches of the APA 
relating to such Contingent Payment.
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3 The Arbitrator provided clarification of her October 17, 2019 Order in a subsequent Order dated 
October 25, 2019, the substance of which is also incorporated into this Final Award by this 
reference.  In the October 17, 2019 Order, the Arbitrator reserved her right to determine, after the 
hearing, whether attorneys’ fees and expenses should be assessed against Claimants relating to 
their fraud claims, as well as Claimants’ initial indemnification claim, both of which were dismissed 
prior to the hearing.  

On September 6, 2019, Claimants withdrew their fraud claims.  On October 17, 2019 (following a 
telephonic hearing on October 9, 2019), in a written Order, the substance of which is incorporated into
this Final Award by this reference, the Arbitrator dismissed Claimants’ fraud claims, with prejudice.3  The 
Arbitrator also granted Respondents’ Motion for Partial Summary Judgment dismissing Claimants’ 
$2,674,121.29 Indemnification Claim relating to the Settlement Agreement and denied Claimants’ Motion 
for Partial Summary Judgment.  

Therefore, the only claims to be determined by the Arbitrator following the hearing relate to Claimant’s 
Second Amended Claim (for damages related to an alleged overpayment of the purchase price due to 
alleged breaches of certain representations and warranties in the APA by Respondents), and 
Respondents’ counterclaim for damages related to alleged breaches by Claimants of certain provisions 
in the APA related to the Contingent Payment. 

An in-person hearing was held in Denver, Colorado at the Courtyard by Marriott, (1475 Colorado 
Boulevard, Denver, Colorado 80222) on November 4, 5, 6, 7 and 8, 2019.  In attendance throughout the 
five-day hearing (as evidenced in the below-referenced transcripts) were the following individuals: Frank 
Habibian, Melanie Habibian and Sherman Habibian.    

The attorneys for the Parties were as follows:

Sean P. Moore
William C. Brown
Thomas D. Story
BROWN WINICK
Counsel for Claimants/Counterclaim 
Respondents

Megan Stupak, Corporate Counsel for Sequel 
Youth and Family Services

Cameron L. Sabin
Lauren E.H. DiFrancesco
STOEL RIVES

TONY ALLEN, ESQ.

Counsel for Respondents/Counterclaimants

Written transcripts of all testimony offered into evidence by the witnesses identified in those transcripts 
were prepared by Emily A. Gibb, owner of Advanced Reporting Solutions.  

The Parties agreed to submit Post-Hearing Briefs on January 8, 2020, and Reply/Response Briefs on 
January 31, 2020.  The AAA Case Manager declared the case closed with respect to any new evidence 
as of February 3, 2020.

On February 7, 2020, counsel for the Parties submitted a list of exhibits which they mutually agreed were 
admitted into evidence during the hearing.  

In light of the lengthy history and the ongoing disputes involving the Parties since 2015, thousands of 
pages of documentary evidence have been produced and reviewed by the Arbitrator.  This Final Award 
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4 The exclusivity provisions of the LOI were extended in September 2015 and again in May 2016 after 
negotiations (as well as due diligence activities) stalled in the fall of 2015, and then resumed in April 
of 2016 among the Parties.  

5 Sometimes referred to herein (and defined in the APA) as the “CARE Schools.”

6 EBITDA stands for “earnings before interest, taxes, depreciation and amortization” and is an 
accounting term used to generally describe the profits of a business.

will only include a summary of the Arbitrator’s findings of fact and analysis, and any lack of reference to 
any particular document or witness testimony does not mean the document or testimony was not 
factored into her conclusions or considered immaterial.  While the provisions of the APA were deemed 
controlling, where there were ambiguities and typographical errors in that agreement, credible testimony 
provided by witnesses and supporting documentary evidence, as well as Utah law, were relied upon to 
interpret the APA.

Factual Overview

The Parties entered into a detailed Letter of Intent on August 3, 2015 (the “LOI”)4 which documented 
Claimants’ interest in purchasing four residential youth treatment centers in Utah5 operated and owned 
by Respondents.  In addition to their attorneys, Claimants engaged the investment banking firm, Bengur 
Bryan & Company, as well as the accounting firm, BDO, to assist them with the due diligence activities in 
connection with the proposed asset acquisition.

As of August 3, 2015, the parent of Claimants, Sequel Youth and Family Services, LLC (“Sequel”), 
operated “34 programs in 17 states,” with its corporate headquarters in Huntsville, Alabama.  Sequel did 
not operate or own any treatment centers in the State of Utah prior to the Closing Date of the APA. 
Various managers of Sequel who were involved with the due diligence activities worked out of numerous 
offices throughout the US.  

Mr. John “Jay” Ripley was one of the founders of Sequel in 1999, and served in many roles over the 
years, including CEO, until Mr. John Stupak became CEO in July of 2013, and thereafter Mr. Ripley 
became Chairman of the Board and was less involved in the day-to-day activities of Sequel.  Mr. Frank 
Habibian and his wife Melanie Habibian opened the first of four residential youth treatment centers in 
St. George, Utah in 1996.  Mr. Sherman Habibian, their son, worked for the CARE Schools for 17 years 
prior to the sale to Sequel.  Another son, Gerard Habibian, also worked for the CARE Schools with the 
admissions and marketing group.

The total potential purchase price offered by Claimants in the LOI was $28,083,000, which included both 
an initial purchase price, plus a contingent payment, based on a multiple of 5.5 times certain specified 
EBITDA6 calculations.  Mr. Ripley testified that trailing twelve months (“TTM”) EBITDA was a standard 
measure Sequel used in the past to set the purchase price for various prior acquisitions, and this 
measure was also important to Sequel’s financial partners who were loaning funds to Sequel to assist 
with such prior acquisitions.  The multiples used in the past by Sequel varied from 2 to 10, and were 
determined based on a number of factors, including the size and history of the operations, and the 
strength of the management team.  

After a period of extensive due diligence that took place on and off over the course of a year after the 
LOI was signed, a definitive agreement was entered into on August 16, 2016 among the Parties.  The 
APA included a “Base Purchase Price” of $23,500,000 to be paid at closing (subject to 10% of that price 
being placed in a 12 month escrow account), plus a “Contingent Payment” which was based on a 5.5 
multiple of EBITDA and described in Section 3.7 of the APA.
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7 In fact, BDO’s quality of earnings report found that the March 2016 TTM adjusted EBITDA was 
$3.213 million, and just three months later, still prior to the Closing Date, it jumped to $3.842 
million.

8 Defined in the APA as the last day of the 12th full calendar month following the Closing Date.

Mr. Ripley testified that, because deal negotiations dragged on for over seven months after the LOI was 
signed, he agreed to host a meeting in Virginia/DC with Mr. Frank Habibian and Mr. Stupak in April of 
2016, during which the $23,500,000 Base Purchase Price was agreed upon via a “handshake,” because 
a “purchase price is always a negotiated numbers [sic] between a buyer and a seller.”  Rather than using 
TTM adjusted EBITDA ending on February 29, 2016 in order to justify the $23.5 million that Mr. Frank 
Habibian had insisted upon, Mr. Ripley’s team agreed to rely upon the prior six months of adjusted 
EBITDA for the CARE Schools ending on February 29, 2016, and multiplied that number by 2 in order to 
annualize it, and then multiplied that adjusted annualized EBITDA amount by 5.5 which roughly equaled 
the $23,500,000 Base Purchase Price, and this amount was ultimately included in the August 16, 2016 
definitive agreement.  

Ms. Sybil Potts, the CFO of Sequel, who signed the APA on behalf of Claimants, testified that if the 
actual TTM of adjusted EBITDA as of February 29, 2016 had been used, the Base Purchase Price would 
have been less.  However, she was not involved in the April 2016 meeting or the agreement to set the 
Base Purchase Price at $23,500,000.  And evidence was provided that the student population (referred 
to in the industry as the “census”) at the CARE Schools had been increasing over the six-month period 
prior to February 29, 2016, and the Parties all expected this trend to continue.7  

In fact, there is commonly an “uptick” in the census in residential youth treatment centers during the fall 
and winter months because behavioral issues coincide with the beginning of each school year and the 
average period of residency ranges from 9 to 11 months. Census is viewed for financial purposes in 
terms of the actual number of students in each school at the end of each month, as well as the average 
daily census number, and a great deal of evidence was introduced showing various trends at the CARE 
Schools prior to the purchase and for the one-year period thereafter which showed a significant decrease 
in the census.  Ms. Potts testified that she was aware that the census had dropped for the CARE 
Schools prior to the Closing Date, yet the Base Purchase Price remained the same in the APA when it 
was signed on August 16, 2016.

Unlike the Base Purchase Price, the Contingent Payment was based upon a targeted amount of EBITDA 
of the Sellers’ Business for the 12-month period8 following the Closing (the “Calculation Period EBITDA”).  
Claimants agreed to pay Respondents a multiple of 5.5 times the amount by which the Calculation 
Period EBITDA exceeded $4,181,818 within five “Business Days” after a final determination was made 
pursuant to the APA.  

Section 3.7(b) (i), (ii), and a third subsection mislabeled (i) [it should have been labeled (iii) on page 12 of 
the APA], contain numerous detailed provisions relating to the procedures to be followed for the 
determination of the Contingent Payment.  Subsection (c) of Section 3.7 [which should have been 
labeled (d) because there were two subsection (b)’s due to another scrivener’s error] is titled:  Operation 
of the Business. 

This subsection required the Buyers to “cause the Sellers’ Business to be conducted and operated in 
good faith, in a commercially reasonable manner and without prejudicing Seller’s [sic] right to receive the 
Contingent Payment.”  The provision goes on to state:  “Buyers will not terminate the employment of the 
Key Employees (other than for cause) and the Key Employees will be permitted to operate the Sellers’ 
Business in a manner substantially consistent with how they operated the business prior to the Closing, 
provided, however, that such operations comply with applicable law and commercially reasonable and 
ethical business practices, and the Executive Director of the Sellers’ Business (presumed to be Key 
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9 The former controller of the CARE Schools was terminated because he had not disclosed a prior 
conviction for embezzlement from a former employer.  While this was certainly a reasonable action by 
Claimants, the fact that Mr. Pace was told about this firing after the fact and was not involved in the 
termination was a clear violation of the express provisions of the APA stating that he had the “sole 
discretion regarding the hiring and firing of employees.”  This action alone sent an early message to 
all of the employees that Mr. Pace was NOT in fact in charge of employment decisions and had an 
immediate negative impact on morale in the CARE Schools.

Employee Brian Pace) shall have sole discretion regarding the hiring and firing of the employees 
employed in the operation of Sellers’ Business, subject only to such [sic] the Executive Director’s 
complying with Buyers’ generally applicable and reasonable personnel policies and procedures in 
respect of hiring and firing of employees.” 

Section 3.7(d) required the Buyers to provide the Sellers, “as soon as reasonably practical following 
completion thereof in the ordinary course,” with monthly and quarterly unaudited financial statements of 
the Sellers’ Business during the Calculation Period.  This requirement was important to Respondents so 
that they could monitor the operations of the CARE Schools and their potential right to receive the 
Contingent Payment after the Calculation Period. 

Shortly before the Closing, a series of “town hall” meetings were scheduled as an opportunity for the 
employees of the CARE Schools to meet some of the employees of the Buyers and to ask questions.  
Mr. Pace, as well as other witnesses who were employees at the CARE Schools, testified that Sequel’s 
VP of Human Resources, Mr. Roy Day, repeatedly told all of the employees of the CARE Schools in 
attendance that it would be “business as usual” after the Closing Date.  

Mr. Stupak testified that he understood that Mr. Pace and Mr. Sherman Habibian (the other Key 
Employee named in the APA) were to “be able to run the Schools as they had in the past and ha[ve] the 
success they’d had [in the past].”  Mr. Steve Gilbert, Sequel’s EVP of Customer Development, testified 
that the CARE Schools were to be left “to do marketing the same way they had done it pre-Closing” and 
that the national marketing team “was not supposed to be supervising the local marketing at the CARE 
Schools.” And Mr. Frank Habibian testified that running the schools as they had been in the past, for the 
one year period following the Closing, was one of the most important issues that he discussed with Mr. 
Stupak and Mr. Ripley when they met in April 2016 to negotiate the purchase price.  He stressed that his 
son, Mr. Sherman Habibian, and Mr. Pace had worked at the CARE Schools for many years and that if 
they were allowed to run the business “as is”, the Calculation Period EBITDA could easily be achieved 
and exceeded.

Yet, immediately after the Closing, and for the one-year period thereafter, numerous changes to the way 
that the CARE Schools had been operated pre-Closing were made with little or no prior consultation with 
Mr. Pace and Mr. Sherman Habibian.  Both of their roles and responsibilities changed or were 
diminished or overridden by Claimants’ employees with no prior input from them.  Respondents’ 
employees testified that they were unsure about who to report to and that morale deteriorated over time. 
The phrase “business as usual” became a running joke within the CARE Schools.  And several 
employees were terminated without prior consultation with Mr. Pace.9  A reduction in force (“RIF”) was 
initiated by Claimants in December of 2016 without Mr. Pace’s involvement.  

Incentive bonuses were eliminated and other compensation policies were changed.  The methods used 
for restraining students was changed which required additional training of the direct care staff 
employees.  The types of tours offered to families of prospective students were deemed “unethical,” so 
they were changed.  The way in which the CARE Schools marketed its services, and the types of 
students admitted into the CARE Schools were all changed during the Calculation Period. 
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10 Mr. Santi stated that he had worked for Sequel since 2005 and was the Executive Director of the 
Woodward Academy in Iowa immediately prior to transitioning to his position with the CARE Schools 
in the fall of 2016.  He was not involved in any of the due diligence activities prior to the Closing 
Date.  

11 An email dated May 31, 2016 from Ms. Potts to Stacey Rector (of Bengur, Bryan) states:  “Stacey – 
the below needs to be added to the due diligence questions – who are they paying the referral fee?”

Ms. Potts testified that she did not include Mr. Sherman Habibian in any accounting meetings because 
she believed he did not have the proper qualifications or expertise, although she admitted she did not 
know what his role or title was pre-Closing.  Mr. Sherman Habibian was required to office in a new 
location rather than officing and working side by side with Mr. Pace as a “team” as they had done in the 
past.  All of Mr. Sherman Habibian’s pre-closing roles within the CARE Schools were virtually eliminated. 
The budget was prepared and finalized by Ms. Potts and her team of employees with little input from 
either Key Employee.  Mr. Pace was provided a copy of it after it was set, and it was set below the 
targeted amount of EBITDA which would have entitled Respondents to a Contingent Payment.  

One of the biggest changes that Claimants made occurred in October of 2016, after Mr. Ryan Santi, the 
newly-appointed VP of Operations of the CARE Schools,10 learned that certain referral fees had been 
paid in the past to various referral organizations in connection with the placement of students in the 
CARE Schools.  He testified that referrals fees were never paid by Sequel because they were “borderline 
unethical”, so he immediately put the practice “on hold” and reported it to his boss, Ms. Mandy Moses, as 
well as Sequel’s legal team.  

Referral fees for the placement of students in residential treatment centers are not “per se” illegal.  In 
fact, there was testimony that the payment of referral fees to referral sources following the placement of 
students in residential youth treatment centers was a common practice in the State of Utah. Over many 
years, the CARE Schools had established relationships with a number of organizations that would 
recommend the CARE Schools to the organization’s clients.  After the admission of the student into one 
of the CARE Schools, and after an invoice was sent by the referring organization, the CARE Schools 
would pay a “referral fee” ranging in amounts from $2000 to $5000 per student.  

There was no evidence that the referral fees were hidden from Claimants. Most all of the invoices paid 
by the CARE Schools had been uploaded into the data room, including the list of seven referral entities.  
The Due Diligence Memorandum being circulated and discussed on a weekly basis among numerous 
Sequel managers indicated that “referral fees” was an area to be investigated and it was eventually 
crossed off the list as though it had been.11  “Referral Expenses” was a line item in the financial 
statements reviewed by Ms. Potts, among others.  Both Ms. Potts and Ms. Susanne Young (who 
oversaw the chief compliance officer of Sequel), admitted that the referral invoices did not raise a “red 
flag” and were not an “obvious concern” during the due diligence process.  

Yet, Mr. Santi immediately put the referral fee program on hold with no prior discussions with Mr. Pace 
and Mr. Sherman Habibian, despite the fact that the program was a long-standing and integral part of the 
marketing of the CARE Schools.  It was only after Claimants’ legal team began its review of the invoices 
that it was discovered that some of the referral fees may have been made to organizations that referred 
students who were covered by the Nevada Medicaid program. 
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12 In 2011, the CARE Schools applied to the Nevada Medicaid program to obtain reimbursements 
from the State of Nevada for students who were residents of Nevada and who qualified for Medicaid 
payments if they were placed in to one of the CARE Schools. Mr. Pace testified that he was in charge 
of preparing this application and that the CARE Schools were regularly audited by Nevada 
regulators.  The CARE Schools did not apply for approval from any other state for reimbursement for 
the treatment of students whose families qualified for Medicaid.

 

Part of Sellers’ Business involved providing residential treatment services for which it received 
compensation under Title XIX of the Social Security Act (“Medicaid”) and the Medicaid programs of the
State of Nevada.12  The False Claims Act (31 U.S.C. &3729 et seq.) and the Federal Health Care 
Programs Anti-Kickback statute (41 U.S.C. & 1320a-7a(b)), as well as their equivalent state statutes, are 
criminal statutes that require specific intent to do something those laws forbid. Claimants referred to 
these laws as the “Healthcare Fraud Laws” in all of their submissions.   Those laws give the United 
States and the State of Nevada the right to pursue civil penalties, as well as criminal charges, against 
those persons or entities who “knowingly and willfully” paid “kickbacks” in order to receive Medicaid 
funds.  

On Friday, February 10, 2017, a self-disclosure report was filed with the U.S. Department of Justice 
which discussed the discovery by Claimants, after the Closing Date, of the “illegal” referral fees with 
respect to 15 students who had received treatment at one of the CARE Schools.  Mr. Stupak called Mr. 
Frank Habibian on Sunday, February 12, 2017, to tell him to expect a “surprise” the next day.  One of 
Claimants’ attorneys provided a copy of the self-disclosure report to one of Respondents’ attorneys via 
email on Monday, February 13, 2017.  Claimants did not include Respondents in their internal 
investigation or in the preparation of the self-disclosure report.  

Claimants (with their counsel) negotiated the terms of the June 2017 Settlement Agreement and the 
settlement payments without any prior discussions with Mr. Frank Habibian.  Mr. Stupak and Mr. Frank 
Habibian never spoke after February 12, 2017 until they saw each other at the hearing.  The Notice of 
Indemnity Claim was provided to Respondents exactly one year after the Closing Date:  August 16, 
2017.  The Contingent Payment calculation made by Claimants was not provided to Respondents until 
October 2017.

Analysis

The governing law for the arbitration is the law of the State of Utah, without reference to its conflicts of 
law provisions.  Pursuant to Section 7.7(b) of the APA, the arbitration proceeding is to be governed by 
the Commercial Arbitration Rules of the AAA, and the Parties had the right to conduct discovery pursuant 
to the Federal Rules of Civil Procedure.

Section 7.7(d) of the APA requires the Arbitrator to be bound by and to “strictly enforce the terms of this 
Agreement” and to “make a good faith effort to apply substantive applicable law.”  The duties of good 
faith and fair dealing are implied covenants, if not expressly specified, in all Utah contracts.  

The Parties have been embroiled in the disputes set forth in their various submissions almost since the 
day of the Closing of the APA, August 16, 2016.  While Claimants had no choice but to file the self-
disclosure report once they learned of the Nevada Medicaid referral payments, they did have the choice 
after their initial investigation to notify Respondents about their settlement negotiations.  In fact, they had 
the obligation to do so in light of the express indemnification provisions of the APA which required 
Claimants to give Respondents prompt notice of any “Third Party Claims,” and to “cooperate in good 
faith with each other to ensure the proper and adequate defense of any Third Party Claim,” among other 
obligations.  
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That failure to give notice did in fact materially prejudice Respondents’ right to defend itself against the 
claims that it violated the Healthcare Fraud Laws.  The Arbitrator previously ruled that Claimants’ failure 
to give notice prejudiced Respondents to the full extent of the “$2,674,122.29 Indemnification Claim.  
The self-disclosure report prepared and filed by Claimants in February of 2017 made it very clear that 
Claimants did not believe that there was any fraud involved, but rather that Respondents did not know 
that certain referral payments they had made in the past could be considered illegal.  Yet Claimants 
chose to amend their claims in February of 2018 to include assertions of fraud and did not withdraw 
those claims until September of 2019.  This reeks of bad faith.

Many of Claimants’ witnesses testified at the hearing that Respondents had been doing “illegal” things 
prior to the Closing, and that Respondents’ business operations were unethical.  Mr. Ripley and others 
referred to the revenues the CARE Schools received from Nevada for students who qualified for 
Medicaid as “fraudulent” billings.  Ms. Potts accused Respondents of illegally paying for “heads in beds,” 
but defended herself when asked why she did not remember knowing about Respondents’ payment of 
referral fees, and why she did not raise objections prior signing the APA to the purchase of the CARE 
Schools, by testifying that it was “not her place” to do so.  Indeed, many of Claimants’ employees pointed 
fingers at others when asked about certain actions or inactions, so it was clear that communications 
were compromised due to employees having offices in many different locations with specified job 
descriptions that apparently did not overlap. 

Claimants’ overpayment claim is based on the removal of the allegedly illegal revenues included in 
Respondents’ financial statements prior to the Closing.  Alleging that the revenues were illegal is not 
sufficient to satisfy Claimants’ burden of proving that they were illegal.  Nor is it sufficient to overcome 
Claimants’ burden of proving that Respondents breached any of the representations and warranties in 
the APA and/or suffered “Losses” related thereto.  

The preponderance of the evidence provided at the hearing did not show anything more than the fact 
that Respondents and their Key Employees were ignorant of the laws prior to the Closing.  Certainly this 
ignorance could have been considered a breach of a number of the representations and warranties in 
the APA, but only if, and only to the extent that, other express provisions in the APA had been complied 
with by Claimants, including the covenants of good faith and fair dealing.  In short, Claimants played the 
role of judge and jury and then expected Respondents to indemnify them for the settlement amounts 
they alone negotiated while ignoring the express provisions of the APA which would have allowed 
Respondents to defend themselves. 

The other problems with Claimants’ allegations in their Second Amended Claim are threefold.  First, the 
evidence is clear that the Base Purchase Price in the APA was agreed upon through arms-length 
negotiations between the principals of the Buyers and the Sellers, and not as a multiple of EBITDA, as it 
was in the LOI.  Second, nothing in the APA allows for an adjustment of the Base Purchase Price after 
the Closing.  Third, even assuming EBITDA was a critical factor in the determination of the Base 
Purchase Price, Respondents’ expert witness, Richard Hoffman, provided credible testimony that the 
value of the CARE Schools pre-closing was well in excess of $23,500,000 as of the Closing Date, even 
without the revenue the CARE Schools received for the Nevada Medicaid students.   

Claimants’ Second Amended Claim is DENIED. 

With respect to Respondents’ Contingent Payment counterclaim, there is no dispute that the EBITDA 
from the Sellers’ Business fell short of the targeted EBITDA of $4,181,818.  The Parties agree that the 
adjusted combined EBITDA totaled $3,271,973, which was $909,845 below the targeted EBITDA.  The 
question for the Arbitrator is whether, and to what extent, the changes to the Sellers’ Business made by 
Claimants during the Calculation Period resulted in a decreased amount of EBITDA.  
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13 One sentence in Section 3.7(c) states:  “Buyers will market the products and services of the Sellers’ 
Business in a manner consistent with how it [sic] markets its [sic] own products and services.”  This 
is an important provision to Claimants, but cannot be read alone because it conflicts with other 
express provisions that clearly require collaboration (or at least advance consultation) with the Key 
Employees during the Calculation Period, especially when changes made by the Buyers were not 
“substantially consistent” with the manner the Sellers’ Business was operated prior to the Closing, 
and when the changes had the potential to prejudice Sellers’ right to receive the Contingent Payment.  

14 The CARE Schools had never marketed to students in the juvenile justice system in the past 
because Respondents believed parents, adoption agencies and school districts would not want kids 
with behavioral issues to be mixed with students who had committed crimes.

Although integration of merged business operations often presents a myriad of challenges following an 
acquisition, legal disputes and liabilities arise when specific contractual provisions allow for some type of 
a future payment (commonly known in the industry as an “earn out”) after the passage of a certain period 
of time. Section 3.7(c) made it clear that changes in the Sellers’ Business after the Closing Date could 
not prejudice Respondents’ right to the Contingent Payment.  The lengthy due diligence period provided 
Sequel with every opportunity to learn about how the CARE Schools were being operated prior to the 
Closing Date, and to evaluate whether Claimants could, for one year, continue to operate the Sellers’ 
Business in a commercially reasonable manner that was substantially similar to the way it had been 
operated by Respondents prior to the Closing Date.  Most of the changes that Claimants made could 
have, and should have, waited until after August 16, 2017.

To the extent Claimants believed there was a “commercially reasonable” need to make changes that had 
the potential of negatively impacting the Calculation Period EBITDA, the implied covenant of “fair 
dealing” mandated at a minimum, prior discussions with the Key Employees named in the APA.  The 
evidence showed a complete lack of respect towards the two Key Employees, one of whom was rarely 
consulted, and the other of whom suffered a substantial decrease in pay.  The CFO of Sequel, Ms. Potts, 
testified at the hearing that during her first post-Closing visit to the CARE Schools, she made it “crystal 
clear who was in charge”---Sequel, because it “owned the place.”  

While Claimants rely heavily on language in Section 3.7(c) of the APA that they believe gave them the 
unilateral right to change operations they believed were “unethical” (primarily because they did not 
conduct their businesses in the same manner that Respondents did)13, the clear language in the APA 
uses the words “commercially reasonable” and “substantially consistent” to qualify what is considered to 
be ethical business practices.  Claimants rely on language stating that operations must “comply with 
applicable law, “ but cited no law that required it to substantially change the manner in which tours were 
conducted, only that the serving of alcohol, the quantity of food, the private massages, and the 
accommodations were overly extravagant.  Without any meaningful consultation with the Key 
Employees, the tours were changed and largely discontinued.  An employee was terminated and a RIF 
was put in place, again without any prior consultation with Key Employee, Brian Pace, despite express 
language in the APA to the contrary.  Financial information was not provided on a timely basis to 
Respondents as contractually required.  The mix of students who were admitted to the CARE Schools 
was changed to include “adjudicated students”14 which caused a drop in student referrals from school 
districts.  The changes in the incentive compensation system and in marketing efforts, as well as 
changes to the health insurance benefits and in training of direct care staff all had negative impacts on 
the bottom line, as well as morale at the CARE Schools.  
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Utah law and specific provisions of the APA require the Parties to fulfill their various obligations in good 
faith.  The preponderance of the evidence provided by various credible witnesses proved that Claimants 
did not make a good faith attempt to comply with the express provisions of Section 3.7(c) of the APA that 
were clearly intended to provide the Sellers with the ability to receive an earn out pursuant to the terms 
of the APA.

Respondents’ counterclaim is hereby GRANTED.  

It is not possible to know precisely how the CARE Schools would have performed if Claimants had 
complied with the provisions of Section 3.7(c) of the APA.  However, Respondents’ experts conducted an 
extensive pre- and post-Closing financial review of the CARE Schools to evaluate the impact on the 
EBITDA of the various changes made by Claimants.  The Arbitrator finds that the most conservative 
analysis that Mr. Hoffman provided at the hearing provides a reasonable estimate of Respondents’ 
damages.  After removing the month of September 2016 in his analysis of the changes made by 
Claimants after the Closing Date that he specifically identified in his expert reports, he found that the 
targeted EBITDA would have been exceeded by $566,990.  Multiplied by 5.5 entitles Respondents to 
receive a Contingent Payment in the amount of at least $3,118,445.    

Section 3.7 (b) of the APA titled,  Contingent Payment Procedures,  was not followed by the Parties in 
light of the filing of the Arbitration Demand by Claimants in October 2017 (and because Claimants’ 
position was that no Contingent Payment was owed to Respondents).  The Parties have asked the 
Arbitrator to make her determination regarding any breaches of the APA, and then they plan to proceed 
with the procedures set forth in the APA for determining the precise amount of the Contingent Payment 
to be paid to Respondents.

In making her findings and preparing this Final Award, the Arbitrator has considered case law cited by 
the Parties, the credibility of the witnesses, assessed the weight to be given to the documentary 
evidence and testimony of both fact and expert witnesses, and closely attended to the Parties’ oral and 
written arguments.  Based upon this, and for the reasons stated above, the Arbitrator decides and 
awards as follows.  The Arbitrator finds against Claimants and in favor of Respondents.

Section 7.7(e) of the APA states that the “prevailing party in any arbitration or other proceeding is entitled 
to receive…the costs and expenses incurred by the prevailing party in conducting the arbitration…, 
including reasonable attorneys’ fees and expenses, and arbitration fees, even if not recoverable by law.”  

Respondents are the prevailing party in this arbitration.

Following March 2, 2020, the date on which the Arbitrator issued her Interim Award, counsel for the 
Parties agreed upon a schedule for the submission of Respondents’ request for an award of attorneys’ 
fees and costs, Claimants’ response thereto, and Respondents’ reply.  All submissions were timely made 
and reviewed in depth by the Arbitrator.  

Respondents’ provided detailed time entries for the attorneys from the law firm of Stoel Rives LLP who 
worked on the arbitration from October 4, 2017 until the date of its submission, March 12, 2020.  
However, these entries were heavily redacted and Claimants asserted that they were not given an 
opportunity to evaluate the reasonableness of the fees being sought.  Furthermore, Claimants objected 
to the manner in which the expert-related expenses were presented, and requested the Arbitrator to 
deny these expenses in their entirety.  Finally, Claimants asserted that Respondents’ request for 
$46,450.70 relating to the fees and costs of Frank Anthony Allen should be denied.
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15 This capped amount includes all of the approved costs and expenses of the attorneys, experts, AAA 
and the Arbitrator.  Thus, after Claimants reimburse Respondents for the total amount of $42,660, 
Claimants shall pay Respondents an additional $357,340.

The language of Section 7.7(e) of the APA is broad with little restriction on what amounts can be 
awarded to the “prevailing party,” other than the requirement that the “attorneys’ fees and expenses” 
must be reasonable.  Utah case law provides various factors for arbitrators and trial judges to consider 
when evaluating what constitutes reasonable attorneys’ fees and expenses, and acknowledges that 
arbitrators have broad discretion when weighing these various factors.  

The Arbitrator denies Respondents’ request for an award of the fees and expenses of Attorney Allen.  
While his assistance may have been helpful to the attorneys at Stoel Rives LLP, those attorneys billed 
for the time they had discussions with him, which makes the submission of his time duplicative in nature 
and it would not be reasonable to include his time merely because he is also an attorney.  Mr. Allen 
never entered his appearance in this matter and has been the personal attorney of Mr. Frank Habibian 
long before the arbitration was filed.  His entries were in the nature of serving as a personal 
representative of Mr. Habibian.

Without identifying particular entries and submissions, the Arbitrator has reduced the amount of 
attorneys’ fees requested by Respondents to a total amount of $900,000, for the following reasons.  
First, on March 31, 2019, the invoice showed a “courtesy discount” of 10 percent, which is a common law 
firm custom for longstanding clients in large, complex cases.  No other invoices showed this discount, 
but it is a reasonable reduction in light of the large number of attorneys and paralegals from Stoel Rives 
LLP who worked on this case providing duplicative support.  Second, although the Arbitrator was 
permitted to review all of the attorney entries without redaction, the Claimants were not given this 
opportunity and the redactions were indeed excessive and unnecessary in terms of protecting attorney-
client privileged information.  Finally, invoices were inconsistent in deducting or reducing attorneys’ fees 
for “travel time.”  Without clearly identifying whether and what specific work was performed during that 
travel time, it is reasonable for attorneys to reduce or eliminate their fees involved while traveling on 
behalf of their clients.  The Arbitrator finds that the actual costs incurred by Respondents’ counsel while 
traveling (hotels, food, transportation, etc.) were reasonable.  

With respect to the fees and expenses of the various experts Respondents engaged in connection with 
this matter, Claimants requested that the Arbitrator deny them all for a variety of reasons.  A complete 
elimination of these fees is not reasonable, but a reduction is warranted in light of the fact that each 
expert testified on a narrow aspect of the overall case, and both opined on matters that could be 
considered “legal” opinions, although the Arbitrator counseled against this, and she repeatedly stated 
that she would disregard these opinions.  The APA does not expressly require that expert witness fees 
be awarded, and they could be considered attorneys’ expenses since the experts assisted the attorneys 
in their advocacy for their clients.  The Arbitrator, therefore, has the discretion to reduce these expenses 
to amounts she considers to be reasonable.  

The total amount of costs and expenses to be awarded in this case shall be reduced to $400,000.15  

In summary, the Arbitrator hereby awards Respondents a total of $1,300,000 in costs and expenses, 
including reasonable attorneys’ fees and expenses, and, as described below, the administrative fees of 
AAA and the Arbitrator compensation.    

The administrative fees of AAA totaling $29,400.00 and the compensation of the Arbitrator totaling 
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$55,920.00 shall be borne by Claimants, jointly and severally, 

Therefore, Claimants shall reimburse Respondents in the amount of $42,660.00, representing that 
portion of said fees in excess of the apportioned costs previously incurred by Respondents.  

AAA will continue to bill the Claimants in accordance with this Award and the prior agreement between 
the Parties, both for outstanding invoices owed through the date of this Award, and thereafter, to the 
extent additional services of the Arbitrator are required.  

Post-judgment interest on the amounts of costs and expenses, and attorneys’ fees and expenses, and 
arbitration fees, awarded herein shall begin to accrue on any unpaid amounts as of May 29, 2020 at a 
cumulative rate of 8% per annum.  

This Final Award resolves all claims which have been submitted to this arbitration for resolution.  Any 
other claims, defenses, affirmative defenses, and counterclaims between the Parties which have not 
been specifically addressed herein are hereby denied.  

Respectfully submitted,

Melissa D. Hubbard, Arbitrator

Dated:  May 1, 2020
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